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Judge and Mrs. R. T. W. Duke, Jr., sailed Thursday, July 
14th, on La Bretagne of the French Line and will take a vacation 

in France, Holland, Scotland, and England, re- 
Judge Duke turning about September 20th. 
Goes Abroad. We wish the Judge and Mrs. Duke godspeed, 

and trust that our editor-in-chief, though "be- 
yond the seas" and outside of our jurisdiction, may nevertheless 
find time to contribute something to the Register. It will be a 
source of great regret to the profession that the judge is thus 
unable to attend the meeting of the Bar Association this year, 
to which occasion his presence always lends so much charm. 



We little thought when we adverted in the last number of the 
Register to the fact that Chief Justice Fuller and Mr. Justice 

Harlan of the United States Supreme 
United States Su- Court were both 77, that one of those 
preme Court Va- great jurists was to pass away so soon. 
cancies. Probably at no time in the history of that 

great tribunal has it lost so many mem- 
bers in so short a space of time. That Mr. Justice Harlan may be 
spared for many years we earnestly hope ; it is likewise our hope 
that Mr. Justice Moody may be restored to health and again re- 
sume his judicial duties. Should neither be the case (and it is 
rumored that Judge Harlan contemplates resigning), this would 
place in the hands of President Taft the unprecedented privilege 
of appointing a majority of the court during his administration, 
and thus practically moulding that tribunal to suit his views as to 
what should be the construction placed on the constitution of the 
United States and especially the Sherman Anti-Trust Act in the 
many important cases that are to be again argued before it at the 
October term. But the country has never before had a chief 
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executive better qualified to make these appointments than the 
present one. Himself a trained and conscientious jurist, with a 
thorough knowledge of the qualifications a judge should possess, 
the people may rest assured that whoever is appointed, whether 
Republican or Democrat, he will be a judge and a man that will 
be a credit to this most august judicial tribunal in the world. 
There has never been a time, however, when more care was nec- 
essary in the selection of judges to fill these vacancies. 



That Mr. Justice Lurton is a strict constructionist and has a 
decided leaning towards the rights of the 
Mr. Justice Lurton. state when opposed to federal control, is 
clearly reflected in a few of the decisions 
rendered by him since he was elevated to the United States Su- 
preme Court. 

For example, in an opinion written by him in Brown-Forman 
Co. v. Kentucky, Advance Sheets Supreme Court Reporter, a 
statute of the state of Kentucky levying an occupation tax upon 
the business of compounding, rectifying, adulterating or blending 
distilled spirits was upheld over an objection that it was invalid as 
denying tne equal protection of the laws, because no such tax was 
exacted from either resident or nonresident distillers who neither 
rectify, compound nor blend their products. 

And again in Citizens' National Bank v. Kentucky, the law of 
Kentucky making it the duty of a national bank to list its shares of 
stock for taxation, subject to a deduction on account of taxes paid 
by the bank under other legislation, was held, so far as the shares 
of resident shareholders were concerned, not to operate to dis- 
criminate against the bank, nor to deny the bank due process of 
law. 

And again in Grenada Lumber Co. v. Mississippi, that the free- 
dom of contract is not unreasonably abridged by the Mississippi 
Code which condemns as a combination in restraint of trade an 
agreement between retail lumber dealers not to deal with any 
manufacturer or wholesale dealer who sells direct to consumers 
in localities where such retailers do business. 

All of this tends to show the leaning of that eminent Judge who 
has been actively engaged on the bench since 1875, except for a 
—5 
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brief space. The clearness and lucidity of his opinions demon- 
strates the immense advantage that a trained man in this, as in 
every other walk of life, has over the untrained one. For this 
reason we earnestly hope that Governor Hughes of New York 
will not be made Chief Justice. It is true that Chief Justice 
Fuller had had no experience on the bench, but he was at least 
a very distinguished lawyer. 



In the state of Illinois, a statute was passed in 1899 providing 
that the board thereby constituted should have power to parole 

prisoners under certain conditions and upon 
Parole System, certain stipulations. The purpose of this 

parole statute, which has been used with such 
good effect in other jurisdictions, was to keep convicts under su- 
pervision of the authorities for a time while they were rehabilita- 
ting themselves. According to the modern enlightened thought 
upon questions of penology, and the proper way of treating crim- 
inals, these statutes have been generally considered a great ad- 
vance in the right direction. The purpose and the idea of these 
enactments, as well as the theory of juvenile courts, is to give the 
offender another chance to restore himself to society if there is 
any good in him, and avoid the inevitable consequence of herding 
him with hardened criminals. Most criminals on leaving penal 
institutions, have no other resource except to plunge into crime 
again. But by a closely divided bench, the Supreme Court of Illi- 
nois last February held the law unconstitutional on the ground 
that the title of the act was not broad enough to indicate its 
contents as their constitution requires. 

A few days ago, the supreme court, composed as before, re- 
versed itself and upheld the law in every particular. This has re- 
sulted in some complications. A number of paroled prisoners had 
been brought back to the penitentiary, and now they are to be 
released once more. In the meantime sentences of prisoners 
have been on the basis that there would be no parole, so the 
board has a difficult task before it to straighten matters out, 
but it is said that 400 prisoners will be turned loose in a few 
days, to the disgust of the authorities. It may be admitted that 
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this is not very creditable to our judicial system, but the im- 
portant question is whether the parole system is a good one or 
not. After the February decision all persons interested in pris- 
oners protested that a step backward had been taken, that so- 
ciety was affronted and penology injured in the house of its 
supposed friends. As a single vote has changed the attitude of 
the court, it may be that popular opinion has had something to 
do with the matter. But a similar change of opinion defeated 
the income tax some fifteen years or so ago, and a state court 
cannot be blamed for doing what the highest Bench in the land 
has done. It is now in order to study penology once more from 
the vantage point of the Illinois statute. 



So much is being written nowadays not only in law journals 
but in the newspapers about the law's delay, that we are unable 

to agree with the suggestion in the West Pub- 
Law's Delays, lishing Company's Docket for April and May in 

which it is said that "recent criticisms of the 
law's delays have, at the very least, furnished us a fine illustra- 
tion of the wisdom of the old Scotch adage 'let sleeping dogs 
lie.' " We do not think that the "dog is sleeping" and if some- 
thing is not done his growl may degenerate into a bite. Mayor 
Gaynor of New York, in speaking of the law's delay, said : "It 
is coming to pass that business men prefer to let criminal of- 
fenses against them go rather than prosecute them." There are 
many chancery causes that have been on the docket so long that 
all the original parties have long since died, and just in the last 
few days another move has been made in the modern Jarndyce 
v. Jarndyce by the Supreme Court of Indiana which appears 
under the style of In re Railway Co. v. Peck. It has been on 
the docket of the Indiana court since "the memory of man run- 
neth not to the contrary." One of the essentials of justice is 
that it be speedy as well as impartial, and it is a matter of com- 
mon knowledge that it is often delayed so long as to practically 
amount to a denial of justice. For this reason most of the early 
constitutions contained preambles giving definitions of justice, 
and emphasized their determination that justice should be 
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speedy, certain and cheap. But the hardship attendant upon 
these delays falls much more oppressively on jurors and wit- 
nesses who without recourse are compelled to be in attendance. 
Of course the provision which allows litigants to compel the 
attendance of witnesses is a necessary one, but it is greatly 
abused, for in every trial many witnesses are summoned and 
forced to remain for days, and then never even put on the stand. 
In other words, witnesses may be practically in custody for days, 
perhaps through malice, and have no reparation. If the admin- 
istration of the law could be expedited and regulated, a great 
burden would be lifted from the shoulders of thousands and the 
public expense would be materially reduced. With two such 
good lawyers as President Taft and Mayor Gaynor giving their 
attention to this reform, something tangible should come of the 
movement. 



